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Elements of the Proposed Crime against Humanity of Gender Apartheid 

Background 

Since the takeover of Afghanistan in 2021, the Taliban has launched an extreme, systematic 
gender-based war, issuing and enforcing over 150 laws, regulations, and policies1 that severely 
restrict the daily lives of women, girls, and others—systematically cutting them off from equal 
education, work, healthcare, justice, political power, and movement, erasing them from public 
life, and relegating them to child bearers, child rearers, and free domestic labor at home.  

These atrocities have a name: gender apartheid. For decades, the term “gender apartheid” has 
been used to describe systematic gender-based oppression and domination, including by the 
Taliban regime in Afghanistan in the 1990s.2 In recent years, recognizing the parallels between 
apartheid in southern Africa in the past and the Taliban’s institutionalized regime of systematic 
domination and oppression today–both in which the dystopian intent was/is to maintain an 
institutionalized regime that perpetuates the subjugated group’s subordinated position–UN 
leaders,3 UN Member States,4 Afghan and international jurists,5 and anti-apartheid experts6 
have warned of deepening gender apartheid in Afghanistan. 

Accountability Gap 

Despite increased recognition of the term “gender apartheid,” it has not been criminalized under 
international law. One cannot prevent and punish what one does not legally recognize. The 
failure to name and punish the institutionalization of a totalizing regime of systematic gender-
based oppression–beyond the chapeau elements intrinsic to all crimes against humanity–and 
the intent to maintain such a regime results in a glaring impunity gap.  

This omission calls for a gender-competent response that centers the lived experiences of 
victims and survivors and reflects the totality of conduct and harms committed. Gender justice 
advocates have long struggled to ensure full recognition of gender-based crimes, often forced 
to retrofit gendered experiences into legal frameworks that did not account for gender. While 
significant progress has been made in recognizing a broader framework of gender-based harms, 
including through the Rome Statute, significant gaps remain.7 Processes of codification, 
crystallization, and creation are key to the progressive development of international law, 
including efforts to address gaps in legal frameworks.8 This can be seen, for example, through 
the inclusion of sexual and gender-based crimes (crystallization and creation), and apartheid, 
persecution, and enforced disappearances (codification) in the Rome Statute. 

Gender-based crimes recognize and redress diverse harms, each with distinct legal interests. 
For example, while the crimes of rape, forced pregnancy, and forced marriage may all involve 
an underlying act of sexual violence, the elements of these crimes protect distinct interests–
sexual, reproductive, or relational autonomy, respectively. In the context of gender apartheid, 
although gender persecution and gender apartheid may share underlying acts, the crimes protect 
different harms and legal interests.9 Specifically, no existing crime against humanity, including 
gender persecution, captures the institutionalization of systematic gender-based oppression and 
domination, nor the intent to maintain such a regime. Just as the elements of the crime of 
apartheid distinguish it from all other international crimes, including the crime of race-based 
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persecution,10 the proposed crime of gender apartheid is distinct from gender-based 
persecution. The codification of gender apartheid would help to fill a lacuna in international 
law, surfacing the lived experiences of victims and survivors.  

The movement to codify a crime against humanity of gender apartheid is informed by the 
ongoing situation in Afghanistan, but is also proposed to apply to situations of atrocity not yet 
in existence—situations that will, should they come into being, demand action. 

Proposed Definition of Gender Apartheid 

The End Gender Apartheid Campaign11 is part of a global movement of grassroots human rights 
defenders,12 international jurists,13 international human rights and gender justice 
organizations,14 and UN leaders15 committed to dismantling and preventing gender apartheid 
regimes through the codification of gender apartheid as a crime against humanity under 
international law, including in the proposed Crimes against Humanity Convention before the 
UN General Assembly Sixth Committee.16 Codification in the treaty could open the doors to 
robust legal and policy responses,17 obliging States parties to mobilize and take steps to prevent, 
punish, and not engage in the perpetration of gender apartheid. 

Mirroring the core elements of the crime of apartheid under international criminal law, the End 
Gender Apartheid Campaign defines gender apartheid as: 

“inhumane acts committed in the context of an institutionalized regime of systematic 
oppression and domination by one gender group over any other gender group or groups, and 

committed with the intention of maintaining that regime.” 

Recommendations for UN Member States 

To date, 10 Member States from across regions have expressed openness to gender apartheid 
codification in the crimes against humanity treaty.18 Going forward–particularly in advance of 
the 30 April 2026 deadline for proposals for textual amendments to the Draft Articles on 
Prevention and Punishment of Crimes Against Humanity (Draft Articles)–States may consider 
putting forward one of the following definitional recommendations: 

1. Amend Article 2(2)(h) of the Draft Articles (bolded text): 

“the crime of apartheid” means inhumane acts of a character similar to those 
referred to in paragraph 1, committed in the context of an institutionalized regime 
of systematic oppression and domination by one racial group over any other 
racial group or groups, or by one gender group over any other gender group 
or groups, and committed with the intention of maintaining that regime. 

2. Add new Article (2)(1)(...) and 2(2)(...):  

(2)(1)(...) - gender apartheid; 

(2)(2)(...) - “the crime of gender apartheid” means inhumane acts of a character 
similar to those referred to in paragraph 1, committed in the context of an 
institutionalized regime of systematic oppression and domination by one gender 
group over any other gender group or groups, and committed with the intention 
of maintaining that regime.
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Elements19 

Element Indicia20 Situation of Afghanistan21 

Perpetrator 
committed an 
inhumane act 
against one or 
more persons 
referred to in 
article 2(1) of 
the Draft 
Articles, or of a 
character 
similar to any 
of those acts 

Inhumane acts include 
● murder;22 
● imprisonment or 

other severe 
deprivation of 
physical 
liberty;23 

● enforced 
disappearances;24 

● torture25 or cruel, 
inhuman or 
degrading 
treatment or 
punishment;26 

● rape, sexual 
slavery, enforced 
prostitution, 
forced 
pregnancy, 
enforced 
sterilization, or 
sexual 
violence;27 

● persecution,28 
including of 
those who 
oppose 
apartheid;29 

● enslavement;30 
● legislative and 

other measures 
calculated to 
prevent a group 
or groups from 
participation in 
the political, 
social, economic, 
and cultural life 
of the country 
and the 
deliberate 
creation of 
conditions 
preventing the 
full development 

The Taliban have: 
● committed murder, executions, and public 

flogging of individuals because of their gender 
and/or so-called “moral” offenses, such as 
adultery and same-sex relations;33  

● arbitrarily detained, forcibly disappeared, and 
subjected women, girls, and LGBTQI+ 
individuals to torture and severe ill-treatment, 
including sexual violence, for violating Taliban 
decrees, peacefully protesting, and/or advocating 
for gender equality;34 

● forced marriages, including child marriages to 
Taliban members, notwithstanding a stated 
prohibition on forced marriages,35 as well as 
potential enslavement;36 and  

● persecuted individuals because of their gender 
and/or because they oppose the Taliban’s gender 
apartheid, depriving them of fundamental rights, 
such as the rights to equality and non-
discrimination, access to justice, freedoms of 
expression and opinion, association and peaceful 
assembly, religion or belief, and movement, and 
rights to education, privacy and family life, 
work, and health.37 

 
The Taliban have imposed legislative measures38 that: 

● prevent women from participation in:  
○ political life (banned from public speech, 

political appointments, and public 
positions,39 with zero women in national 
or local decision-making bodies40); 

○ social life (banned from free movement, 
free association, education, access to 
baths, parks, and gyms41); 

○ economic life (banned from most types 
of employment, from working in beauty 
salons to non-governmental 
organizations,42 with recent restrictions 
including a ban on Afghan women staff 
and contractors from accessing UN 
premises43); and  

○ cultural life (banned from free religion or 
belief and participation in art, music, 
sports, and creative expression44) 

● preclude their full development (banned from 
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of such a group 
or groups;31 

● measures, 
including 
legislative 
measures, 
designed to 
divide the 
population along 
gender lines by 
the creation of 
separate 
reserves.32  

equal healthcare, education, and employment, 
with 80 percent of Afghan women between the 
ages of 18 and 29 not in education, employment, 
or training and a rising mental health crisis 
among women and girls reporting “rising levels 
of anxiety, hopelessness, and despair”45); and  

● divide the population along gender lines 
(segregated in both public and private life, with 
women and girls banned from most public 
spaces and even from being visible in their 
homes46). 

Conduct 
committed in 
the context of 
an 
institutionalized 
regime of 
systematic 
oppression and 
domination by 
one gender 
group over any 
other gender 
group or groups 

Institutionalization of a 
discriminatory plan or 
policy,47 including 
through law and 
enforced by legal 
institutions,48 by one 
gender group over any 
other. This may include 
legislative measures 
regulating family life, 
education, work, 
healthcare, public 
services, and political 
participation.49   

 
Gender, like other 
enumerated grounds, is 
not defined in the Draft 
Articles.50  
 

Since seizing power, the Taliban have established a 
governance system premised on gender-based 
subjugation51 and have consistently taken steps to 
institutionalize and entrench this vision through laws, 
regulations, and policies, which are enforced by state 
agents.52  
 
For instance, the Taliban have:  

● appointed an all-male government;53 
● dismantled the legal infrastructure for gender 

equality, justice, and progress, including by 
suspending the constitution and dissolving 
independent oversight mechanisms, including 
the Independent Human Rights Commission and 
parliament;54 

● dismantled the Ministry of Women’s Affairs and 
replaced it with the Ministry for the Promotion 
of Virtue and Prevention of Vice;55  

● dissolved specialized courts for women and 
barred women from serving as judges;56  

● imposed legislative measures that prevent 
women from participation in public life and 
preclude their full development57; 

● promulgated in the official Gazette, the 
Promotion of Virtue and the Prevention of Vice 
Law (PVPV Law),58 which formalized many of 
the Taliban’s decrees and policies on gender, 
specified enforcement mechanisms, and 
proscribed punishments.59 Key provisions 
include: 

○ imposition of strict dress and behavior 
codes, including full coverage for women 
and the prohibition of women’s voices in 
public;60 

○ restrictions on the free movement of 
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women, including through public and 
private transportation means, such as 
taxis;61   

○ prohibition of same-sex relations, 
including lesbianism;62 and 

○ creation of broad and arbitrary authority 
and criteria of the PVPV Ministry and 
their muhtasibs (or “enforcers”)63 to 
implement and enforce the law.64 

Intention of 
maintaining 
that regime  

Intent can be inferred 
from various facts and 
circumstances,65 
including: 

● deeds and 
utterances;66 

● existence of a 
plan or policy;67  

● the systematic 
manner of the 
acts;68  

● a methodical 
way of 
planning;69 

● the nature;70 
scale;71 and/or 
duration of the 
acts;72 

● the repetition of 
destructive and 
discriminatory 
acts;73 

● knowledge of the 
discriminatory 
nature of a crime 
and participation 
in the system of 
discrimination;74 

and  
● general 

context.75  
 

The Taliban’s actions to progressively oppress and 
dominate women, girls, and LGBTQI+ individuals are 
intended to reinforce and further their institutionalized 
regime, including by:  

● statements that justify gender-discriminatory 
decrees and bans based on male superiority and 
the subordinate status of women;76 

● systematically targeting women, girls, and 
LGBTQI+ individuals through the issuance and 
enforcement of over 150 gender-discriminatory 
laws, regulations, and policies;77 

● building an enforcement system that relies not 
only on those deputized by the Taliban,78 but 
also the coerced enforcement of gender-based 
rules by family, community members, and 
clerics,79 thus entrenching the norms within 
society and extending the Taliban’s control of 
women and girls from the public sphere to the 
private sphere;80 

● dismantling independent oversight mechanisms, 
relevant government bodies, and the justice 
system, severely limiting any recourse for 
actions taken by the Taliban81; 

● targeting individuals perceived as opposing 
gender-discriminatory policies, including men 
and boys;82  

● penalizing criticism of legislative documents in 
the media and public;83 and 

● replacing traditional schools with madrassas, 
perpetuating the regime through the 
indoctrination of future generations with the 
Taliban’s gender ideology.84 
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Frequently Asked Questions about the Codification of Gender Apartheid 

1. How is the crime of gender apartheid distinct from the crime of gender 
persecution?  

Apartheid is legally unique because it requires the institutionalization of a regime of systematic 
oppression and domination, as well as the intent to maintain such a regime. The crime of gender 
persecution, which entails the “severe deprivation of fundamental rights” where victims are 
targeted because of their (perceived) identity on the basis of gender, requires neither such 
animating context nor intent.  

The crimes of gender apartheid and gender persecution can and should coexist just as apartheid 
and race-based persecution already coexist in the Rome Statute and more broadly in 
international law. As the International Law Commission clarified in 1996, while the crimes of 
apartheid and race-based persecution both involve the “denial of the human rights and 
fundamental freedoms of individuals based on an unjustifiable discriminatory criterion”—and 
as required of all crimes against humanity, the commission of inhumane acts “in a systematic 
manner or on a large scale to constitute a crime against humanity”—the crime of apartheid 
“further requires that the discriminatory plan or policy has been institutionalized.”85  

The crimes of apartheid and persecution are mutually reinforcing; when the two crimes involve 
overlapping facts, they can be charged cumulatively to capture the full extent of wrongful 
conduct.86  

2. Why is the UN crimes against humanity treaty an appropriate avenue for 
codification? 

As the first major UN treaty on core crimes since the 1998 Rome Statute, the crimes against 
humanity treaty offers a unique opportunity to fill the accountability gap that leaves victims 
and survivors of institutionalized regimes of systematic gender-based oppression and 
domination without adequate recourse. The treaty is a particularly suitable and pragmatic 
avenue for international action as it offers an ongoing opportunity for codification. Following 
the debates in the Sixth Committee, it is clear that many States view the treaty as an opportunity 
for both codification and progressive development of law, including with respect to gender-
based crimes. Inclusion of new gender-based crimes could therefore show the progress made 
since the Rome Statute, including emerging norms like gender apartheid.  

3. How can the crime of apartheid include gender when its original context was specific 
to race?  

The codification of the crime of apartheid sought to squarely confront and dismantle the 
totalizing governance infrastructure utilized to implement and uphold a system of racial 
superiority in southern Africa. In calling their situation “gender apartheid,” women from 
Afghanistan have found parallels in how, through a web of laws, regulations, and policies, the 
Taliban have institutionalized and enforced gender superiority.87 This ideological system lies 
at the heart of the Taliban’s governance and impacts every aspect of the daily lives of women, 
girls, and LGBTQI+ individuals. 

There are significant similarities between the institutionalized regimes of systematic, 
race/gender-based oppression and domination of southern Africa in the past and of the Taliban 
regime in Afghanistan in the present. In both contexts, members of the oppressed group 
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were/are deliberately and systematically cut off from equal education, work, healthcare, justice, 
political power, movement, and any opportunities for autonomy and advancement. The 
dystopian aim was/is to maintain an institutionalized regime that perpetuates the subjugated 
group’s subordinated position, whether by race or gender.  

Many jurists and activists involved in dismantling apartheid in southern Africa have voiced 
support for the codification of gender apartheid,88 recognizing the parallels in the respective 
regimes’ projects of domination and oppression, as well as the ways that the gender apartheid 
codification effort can educate a new generation about the horrors of apartheid-era southern 
Africa. Feminist anti-apartheid activists have also highlighted their own gendered experiences 
of apartheid as a motivating factor in their understanding and support for the codification of 
gender apartheid.  

4. What would the legal and policy consequences of codification in the crimes against 
humanity treaty be for States Parties?  

Codifying the crime of gender apartheid in the crimes against humanity treaty would give 
victims and survivors a clear legal avenue to hold perpetrators—whether state or individual—
to account for the totality of crimes committed against them. Under the existing Draft Articles, 
inclusion of the crime of gender apartheid would oblige States parties to criminalize it in their 
domestic laws and to take steps to prevent, punish, and not engage in the perpetration of gender 
apartheid, among other crimes against humanity. Alleged State violations of the treaty would 
be subject to inter-State dispute resolution, including potentially before the International Court 
of Justice. It is important to emphasize that codification would not apply retroactively and, 
therefore, could be prosecuted or litigated only with respect to ongoing or future crimes. 

The proposed legal obligation on the part of States parties, including third States, not to take 
part in the perpetration of gender apartheid, can be compared to a due diligence obligation. The 
legal obligation, however, does not dictate specific policy responses. The international 
community’s response to the southern African apartheid system—comprising a suite of policy 
measures, including sanctions, economic, cultural, and other boycotts, and financial 
divestments—offers an example of the types of measures States can take in response to gender 
apartheid. However, none would necessarily be obligatory as a matter of law.  

Continued engagement, including for the protection and strengthening of women’s rights and 
broader human rights safeguards, and for other protected needs such as humanitarian 
assistance, would remain permissible. Indeed, the due diligence obligation would help mitigate 
the risk of aid diversion and help ensure humanitarian aid reaches its intended beneficiaries. 

As for refugee assistance, a finding of gender apartheid would not newly oblige third States to 
grant asylum and refugee status. For example, States are already under an international 
obligation to grant protection to victims and survivors of gender-based persecution.89  

5. How is gender defined in the Draft Articles?  

Gender, like all other grounds in the Draft Articles, is not defined.90 Under international law, 
gender encompasses the concept of “sex” or biological characteristics, as well as social 
constructions, including the roles, behaviors, and attributes assigned to women, men, girls, and 
boys. A broad understanding of gender is utilized by the International Criminal Court’s Office 
of the Prosecutor91 and other accountability bodies, such as the UN International, Impartial, 
and Independent Mechanism on Syria.92 A group of UN experts has also underscored the 

https://www.icc-cpi.int/sites/default/files/2023-12/2023-policy-gender-en-web.pdf
https://www.icc-cpi.int/sites/default/files/2023-12/2023-policy-gender-en-web.pdf
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importance of a broad understanding of gender, emphasizing that it is a social construct that 
can vary and evolve within and across societies.93 States parties to the crimes against humanity 
treaty would have the flexibility to interpret the term “gender” in accordance with domestic 
and/or international frameworks.  

6. Will the codification of the crime against humanity of gender apartheid open the 
doors to State responsibility for any institutionalized gender-based discrimination?  

The proposed definition for the crime of gender apartheid stipulates a high legal threshold due 
to the requirement to demonstrate both the institutionalization of a regime of systematic gender-
based oppression and domination and the intent to maintain such a regime. Although gender-
based discrimination continues to pervade most governance structures and legal systems, 
demonstrating the intent and the broader animating context requirement will be quite difficult. 
Indeed, the exceedingly rare finding of apartheid is a case in point.  

The distinct elements of the proposed crime of gender apartheid—and high legal threshold—
also help to ensure respect for cultural differences, in line with the equal enjoyment of all 
human rights without discrimination. At the same time, international law is clear that cultural 
or religious pretexts cannot be used to justify violations of international law, including 
international criminal law and international human rights law.94 

The crime of gender apartheid would also have to meet the chapeau elements of any crime 
against humanity, i.e., it would have to be committed as part of a widespread or systematic 
attack directed against a civilian population, with knowledge of the attack. It is important to 
distinguish between the requisite widespread or systematic nature of the commission of 
inhuman acts and the systematic nature of the animating contextual element of gender-based 
oppression and domination.   
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